
NEW YORK’S HIGHEST COURT AFFIRMS BOARD’S 
MEDICAL TREATMENT GUIDELINES
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In perhaps the most important court decision dealing with Workers’ Compensation 
in the past five years, New York State’s highest court, the Court of Appeals, affirmed 
the New York State Workers’ Compensation Board’s statutory authority to implement 
and enforce its ever-expanding Medical Treatment Guidelines (Matter of Kigin v. State 
of New York Workers’ Compensation Board, NY Slip Op 08052, 2014). This decision 
now cements the guidelines as a permanent fixture of Workers’ Compensation Law.

Despised by most claimants and practitioners, the Medical Treatment Guidelines 
first came to the forefront in December 2010, with the implementation of the 
board’s first edition of the Medical Treatment Guidelines dealing with neck, back, 
knee and shoulder treatment. These guidelines purport to preauthorize a number 
of treatments and, thus, theoretically eliminate the need for costly litigation on the 
efficacy of such accepted treatments as physical therapy and injections. However, 
in practice, the guidelines have proven to be complicated and seem to have 
created more of an impediment than a gateway to treatment. Physicians and other 
healthcare providers, having become accustomed to requesting authorization before 
performing virtually any and all treatment as was required in the pre-Guideline 
environment and which still seems to be the case for private health insurance, were 
now expected to perform treatments, expensive diagnostic testing and even surgeries 
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The Law Firm of Alan W. Clark & Associates along 
with The Levittown Public Library and PULSE of NY 
Inc. will present a highly informative and important 
discussion about Patient Safety.

ARE YOU “SAFE” IN THE HOSPITAL? 
What You Need to Know to Protect Yourself and Your Family

Recently, several hospitals on Long Island scored 
poorly in patient safety reports due to medical errors. 
According to the Journal of Patient Safety, medical 
errors in hospitals are the third-leading cause of death, 
following cancer and heart disease. “If you’re armed 
with the right information, many of these incidents 
could be prevented,” says Alan Clark, Esq., managing 
partner, The Law Firm of Alan W. Clark & Associates. 

 
COME AND LEARN MORE:

Thursday, March 26th from 7-8 pm 
The Levittown Library, 1 Bluegrass Lane, Levittown

Light refreshments will be served.  
RSVP to Rosa Abel at 516-579-6500  

or by email at ra@awclaw.com 

The program is free and will feature the following 
medical and legal experts who will present important 
patient safety information on various topics and answer 
questions:

• Alan W. Clark, Esq.  
Managing Partner, The Law Firm of Alan W. Clark & 
Associates, LLC

• Ilene Corina, 
Patient Safety Advocate, Founder and President, 
PULSE of NY, Inc.

• Andrea Goldstein, RN, MS

• Eric Streznec-Special Guest
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A patient’s health is often well-served by seeking second 
opinions. The benefits are wide-ranging. As personal injury and 
medical malpractice lawyers, we interact with clients on a daily 
basis who reap the advantages of seeking second opinions for their 
particular condition.

Pursuing second opinions often help ease the minds of patients. 
Facing a medical condition can be a scary and daunting event. By 
seeing different physicians, patients often become more educated 
about the benefits, alternatives and risks of the proposed treatment. 
Seeking opinions from varying physicians also enables a patient to 
choose a physician with whom they are comfortable and confident.

Medical errors and malpractice are unfortunate events that affect 
patient safety. Exploring second opinions can be an effective way 

of reducing your chances of becoming a victim of a medical error. 
Requesting a second opinion can help ensure that your condition is 
properly diagnosed and that an appropriate plan of care is implemented.

Seeking second medical opinions can also be useful to those patients 
who have been affected by medical and surgical errors. For example, 
some patients suffer injuries as a result of undergoing surgery. There are 
occasions when the operating surgeon may not know or may not be 
willing to fully explain the causes of those injuries and complications. 
Under these circumstances, a patient may obtain an explanation for 
their condition by soliciting a second medical opinion. Although 
most physicians will not criticize their colleagues outright, subsequent 
treating physicians often document findings or recommendations that 
can be used to support a patient’s claim for medical malpractice or 
serve as proof of the severity of their injuries.
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without contacting a self-insured employer or insurance carrier for an 
indication that their services would, in fact, be authorized and paid 
for. To the present, now going on five years in the world of Medical 
Treatment Guidelines, I still hear clients telling me, “My doctor wants 
to do surgery. She’s waiting for the carrier to approve the surgery,” 
only for me to respond, “Your doctor is wasting time; the surgery 
is preapproved by the Guidelines and the doctor should go ahead 
with the surgery. Send a bill to the carrier and ask questions later.” 
Is it really fair or realistic to expect a surgeon, anesthesiologist, nurse 
and a hospital to perform a cervical fusion surgery without asking an 
insurance company if payment will be forthcoming beforehand? Is it 
fair to make the claimant wait for such actual authorization, now not 
legally necessary per the Guidelines, while the claimant lies in wait 
and pain for a medically necessary and accepted surgery? This is the 
conundrum of the Guidelines.

Not only are we now guaranteed a life of Medical Treatment 
Guidelines in perpetuity, it seems the board is intent on implementing 

more guidelines for more treatments as more time passes. At first limited 
to the neck, back, knee and shoulder, then carpal tunnel syndrome, 
the board has most recently in September 2014 implemented its most 
esoteric guidelines to date — the “Non-Acute Pain Medical Treatment 
Guidelines.” Designed to tackle “enduring pain that persists beyond 
the anticipated time of recovery” (p. 8), the guidelines address and 
limit a myriad of medications and pain therapies, from cognitive 
behavioral therapy for pain to methadone to spinal cord stimulators. 
The guidelines also presuppose that anyone who has chronic pain 
must also surely have some “psychosocial barrier to recovery” (p. 
22). There are twenty-seven pages of guidelines before we actually 
encounter any mention of actual medication to treat pain. Are 
these Non-Acute Pain Guidelines really designed to assist claimants 
who are in chronic pain or yet another attempt to homogenize all 
claimants and limit treatment to the greatest extent possible? It seems 
we will have another one hundred years of Workers’ Compensation 
Law to answer this and other questions in the post-Kigin world of the 
Medical Treatment Guidelines.
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According to the Journal of Patient Safety, medical errors in hospitals 
are the third-leading cause of death, following cancer and heart 
disease.  The total cost of injuries and death caused by negligent 
medical errors likely exceeds $50 billion a year.  

When Joan Rivers entered Yorkville Endoscopy on August 28, 2014 
for a routine ENT procedure to examine her throat for a chronic 
condition, no one would imagine that she would die due to several 
violations of standards of care and deficiencies of state health laws. 

“If this kind of tragedy can happen to the rich and famous, think 
what could happen to the general public who may not be able 
to afford the best care,” says Alan W. Clark, medical malpractice 
attorney and founder of Alan W. Clark & Associates, LLC with 
offices in Levittown, Long Island and New York City.  “Many 
times, we don’t hear about severe injuries or deaths caused by 
medical errors because the victims are not celebrities.  And 
many hospitals and outpatient facilities aren’t disclosing this 
important information, so they continue to be repeat offenders.”    
 
 “There are many things we can learn from the wrongful death of 
Joan Rivers to help us prevent medical errors before they happen in 
a hospital or medical facility,” says Mr. Clark.  Wrong site surgery, 
foreign objects left in patients (sponges), injuries to vital organs, 
blood clots, advanced skin ulcers, infections from central lines and 
urinary catheters and hospital-acquired staph infections are some 
examples of the innumerable medical errors that occur with too 
much regularity.  

By following some simple steps, consumers can be proactive with 
their medical treatment and avoid preventable serious errors:   

• Research and investigate the facility where you’re seeking treatment 
using a Google search, checking with the Department of Health 
and New York State Supreme Court civil cases online.

• Find out how often the facility performs these types of procedures.  
In the case of Joan Rivers, the facility did not routinely perform 
ENT procedures and was not prepared to treat this type of  medical 
emergency.

• Patient Advocate — Bring someone with you who can ask questions 
on your behalf, take notes, and listen carefully.    

• Infection prevention — observe if the medical staff washes their 
hands; any shaving before surgery should be done with a clipper 
and not a shaver.  This reduces the risk of infection.

• Write down your medical history and list of medications to share 
with the medical staff.

“Improving and implementing new patient safety systems and 
initiatives, thereby reducing negligent medical errors, is the only way 
to reduce malpractice and health care costs to patients and society,” 
explains Mr. Clark.  “Transparency and public disclosure of medical 
errors by hospitals, outpatient facilities and doctors is necessary to 
enable consumers to choose the best and safest medical treatment.”

THE ATTORNEYS OF ALAN W. CLARK & ASSOCIATES, LLC.

PREVENTING MEDICAL ERRORS BEFORE THEY OCCUR
Medical Errors Are Third-Leading Cause of Death After Cancer and Heart Disease

3800-300-6564 | 516-579-6500 | 212-918-0660 · CONTACTUS@AWCLAW.COM · WWW.AWCLAW.COM

PATIENT SAFETY

Alan W. Clark Deborah S. Kurtz Howard CandiottiJeffrey A. GralnickBrandon Clark

CLIENT TESTIMONIAL 
 
Alan Clark and his team really understood what I was going 
through during the year I retained them to sue an automotive 
company on my behalf. They were highly professional and 
sincere doing exactly what they said they could do. They 
responded to all of my requests and always provided me with 
the information that I needed.

Thank you for the very professional, genuine and caring way that 
you handled our son Justin’s legal affairs. Also, we appreciate 
that you agreed to handle the MTA case, knowing it would not 
help your bottom line. I will most definitely refer business your 
way in the future.
- John, Personal Injury Client

RECENT RESULT
 
$2,250,000 — medical malpractice settlement for 62-year-old 
woman whose radiologist misread her mammogram results and 
failed to diagnose breast cancer.
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 For over 37 years, our firm has grown and prospered for the following reasons:

• We genuinely care about our clients and believe that they are entitled to the best 
professional and personal service.

• We only do what we know best. We don’t practice tax law or securities law. 
We concentrate our practice in medical malpractice, personal injury, Workers’ 
Compensation, Social Security Disability, unsafe products and medications, 
nursing home abuse and injury and business torts. Because we limit our practice, 
we have the experience and depth of knowledge to serve you best.

• When we do go to trial, our meticulous preparation and commitment to 
excellence enables us to succeed in many cases that other attorneys thought were 
“too difficult” to win.

• We maintain the highest legal standards of professional representation. We also 
take pride in providing excellent service and personal attention by learning and 
caring about the details and circumstances of your individual case. 
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