
COMPENSATION BENEFITS STILL ON THE TABLE, 
DESPITE WORKER’S PRE-EXISTING CONDITION
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Back in the day, when New York was fruitful and had compassion 
for employees and employers alike, there were certain programs in 
place to assist an employer whose employee was hurt by a work-
related injury but also had a pre-existing injury. Second Injury Fund 
(a state-run program whose funds came from portions of insurance 
premiums) would shift the burden from the carrier to the state to 
take over the financials (wages and medical). The program would 
encourage employers to hire workers with pre-existing physical 
handicaps. “When workers with pre-existing conditions suffer further 
work-related injuries, or disease, that results in a greater disability, 
the employer, through the insurer, is responsible for only part of 
the benefits. The Second Injury Fund is responsible for the rest.” 
Employers were rewarded for the “take them as you find them” 
adage. That was Workers’ Compensation Law § 15, Sub. 8. Now, 
along with New York’s budget, these programs went bankrupt. The 
provision no longer applies for loss dates after June 30, 2007.
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RECENT RESULTS
$2,250,000 — medical malpractice settle-
ment for 62-year-old woman whose radiol-
ogist misread her mammogram results and 
failed to diagnose breast cancer.

$725,000 — medical malpractice settlement 
for obstetrical failure to advise mother 
during pregnancy of baby’s congenital 
kidney condition, causing severe loss of 
kidney function.

$300,000 — trip and fall at a residence due 
to failure to provide handrail on stairway as 
required by local code, causing numerous 
fractured ribs, respiratory failure, prolonged 
hospitalization and medical complications.

Medical Malpractice
Personal Injury

Workers’ Compensation
Social Security Disability

Unsafe Products & Medications
Nursing Home Abuse & Injury

Business Torts
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MEDICAL MALPRACTICE  
WHY LAVERN’S LAW MUST BE PASSED

MEDICAL MALPRACTICE  
BILL DIES ON SENATE FLOOR
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The date of discovery is critical in allowing 
a patient’s claim to be presented based on 
recently discovered medical errors causing a 
delayed diagnosis of cancer and other serious 
treatable illnesses.  Many times, radiologists 
misread screening mammograms, reporting 
no signs of cancer when, in fact, a cancerous 
tumor is present. Pathologists also misread 
specimens, reporting benign findings when, 
in fact, cancer is present. A misdiagnosis 

like this can result in years of delay before the patient’s cancer or 
illness is finally discovered, prompting re-review of prior films and 
specimens which, in fact, were misread.  By the time the correct 
diagnosis is made, the cancer or illness may be advanced and not 
curable.  The resulting injuries, harms and losses to the patient and 
family are devastating.

Unfortunately for the patient, the present medical malpractice 
statute of limitations may have already expired, barring prosecution 
of a meritorious claim before the patient has even discovered that 
there was a medical error in not correctly diagnosing the illness in a 
timely manner.  This results in a great injustice to the patient who is 
denied the right to present a meritorious medical malpractice claim 
and obtain fair and just compensation for the resulting harms and 
losses.

Lavern’s Law must be passed to remedy this injustice and undeniable 
hardship to victims of medical malpractice.

A bill involving the statute of limitations on medical malpractice 
lawsuits in New York has died before coming to a vote on the state’s 
Senate floor. The bill, known as Lavern’s Law, was introduced after 
a single mother of a special-needs child died of a curable lung cancer 
that physicians at Kings County failed to diagnose accurately. The 
bill, which was supported by Governor Cuomo, would have started 
the window to bring medical malpractice cases when an error is 
discovered by the patient, not when the error occurred.

AWC welcomes new associate 
Jenna Florio to the firm. Her 
focus is practicing workers’ 
compensation law. Prior to 
graduating from Touro College 
Jacob D. Fuchsberg Law Center in 

2013, Jenna began her legal career working in a 
workers’ compensation law office. Upon joining 
our firm, Jenna’s law experience also included 
regulatory affairs in the medical device industry, 
where she assisted with registering products 
with the U.S. Food and Drug Administration 
and bringing medical devices to market. 

MAKE INFORMED DECISIONS 
Get Comparison Information 

on Doctors and Hospitals
When choosing a doctor, you can get 
information on the safety records of physicians 
and their medical education and translation 
services at the “Physician Profile” Web page 
posted by the New York State Department of 
Health: 
www.health.ny.gov/health_care/consumer_
information/physician_profile/about.htm.
You can also get information to help you 
compare safety and quality in New York 
State hospitals:
New York State Hospital Report Card, 
organized by the Niagara Health Quality 
Coalition, a non-profit research organization: 
myhealthfinder.com
Hospital Compare by the Federal Centers for 
Medicare and Medicaid Services:
www.hospitalcompare.hhs.gov.
New York State Hospital Profile (New York 
State Department of Health): 
http://profiles.health.ny.gov/hospital 
http : //www.health .ny.gov/health_care/
consumer_information/physician_profile/
about.htm

Please note this disclaimer: We are not responsible for the content 
or accuracy of the websites to which we have provided links. This 

information is provided for general awareness purposes only. Nothing 
on our website shall constitute legal or medical advice. 
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CLIENT TESTIMONIALS 
This seven-year journey was an 
undaunting challenge for me when I first 
thought about pursuing a case against 
the doctor who left me in worse shape 
than when I started. As a result, I lost my 
job, and my livelihood, which has had a 
profound effect on my personal life. 

Debbie, you listened to me and believed 
in me. You are so professional and 
knowledgeable. You are a credit to your 
profession.

Mr. Clark is competent, smart and 
brought a level of integrity to the 
courtroom that did not go unnoticed 
by the trial judge! I thank you for 
representing me with dignity to a jury of 
strangers and for fighting to get me the 
compensation you felt I deserved. I am 
very happy.

I will never forget you, and I will 
recommend your office highly to 
anyone who asks. I wish you continued 
success.

- Laura, Medical Malpractice Client

Now, we see a shift in litigation. Employers, through their 
insurance carriers, are desperately defending claims for potential 
apportionment to pre-existing conditions. The law is still on the side 
of the employees, for now. Case law basically states that pre-existing 
injuries that are not the result of compensable work-related injuries 
cannot be apportioned to a work-related injury. Apportionment can 
only be applied to prior work-related injuries.

This just makes good sense. If a worker is able to satisfactorily 
perform their full-time job prior to the work-related injury, what 
relevance does the prior injury have? Clearly the courts agree — 
none. Further, if the underlying and pre-existing condition becomes 
aggravated because of the work-related injury, should the carrier 
now be liable for the pre-existing condition? Of course, at least until 
the condition reaches pre-injury status.

As always, if you are injured on the job, don’t rely on your 
employer to give you the straight facts. Pre-existing conditions can 
be confusing and your employer may not know how to handle the 
issue. Always seek advice from a reliable and proven attorney in 
the Workers’ Compensation industry. There are strict statutes of 
limitations to your claim. If you miss the deadline to file your claim, 
you can be strictly barred from being reimbursed for your lost time 
and medical costs.



650 Wantagh Avenue, Suite 1, Levittown, NY 11756

ADVOCATING FOR PEOPLE HARMED BY PERSONAL INJURIES, 
NEGLIGENT MEDICAL CARE AND THOSE INJURED ON THE JOB

• REPUTABLE
In practice for over 37 years, we take great pride in providing quality service and 
personal attention to the details and circumstances of each case. We maintain the 
highest legal standards of professional ethics and representation. Most of our new 
clients come from prior satisfied clients recommending us to their families and 
friends, and from attorneys who value and trust us with their referrals.

• RESPONSIVE
We understand the importance of timely responses to telephone calls and emails 
of prospective and current clients. During what could be a stressful time, we 
listen carefully, addressing our clients’ needs and concerns with empathy and 
understanding 24 hours a day, seven days a week.

• RESULTS
Our meticulous preparation and commitment to excellence enable us to succeed 
in many cases that other attorneys thought were too difficult to win. We surpass 
our clients’ expectations and hold wrongdoers accountable to pay fair and just 
compensation.

www.AWCLAW.com
contactus@awclaw.com

650 WANTAGH AVENUE, SUITE 1 
LEVITTOWN, NY 11756 
PHONE: 516-579-6500 

555 FIFTH AVENUE, 14TH FLOOR 
NEW YORK, NY 10017 
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